Agenda ltem #13

Meeting of May 2, 2016

South Portland City Council

Position Paper of the City Manager
Subject:

ORDER #126-15/16 — Appealing the Public Works Director’s denial of a curb cut on
Wermuth Road for Yaz Automotive Repair & Towing. Passage requires majority vote.

Position:

This matter initially appeared on the City Council’s April 4, 2016 agenda, but the applicant, Yaz
Automotive Repair & Towing, was not present and the matter was postponed to May 2, 2016.

Last winter, Sebago Technics, on behalf of the Yaz Automotive Repair & Towing (“Yaz
Towing”), submitted an application to the Public Works Director for a permit to construct a new
curb cut on Wermuth Road to serve the company’s new building. The company plans to build a
768 square foot two story building that will house an automotive repair facility on the first floor
and an apartment on the second floor.

The only vehicular access to the property is currently through the abutting property. Therefore,
a new driveway is proposed from Wermuth Road.

Section 23-37(2)(b) of the Code of Ordinances prohibits a driveway or curb cut from being
located within 200 feet of any intersection:

(b)  No such driveway or curb cut shall be located within two hundred (200) feet of any
intersection in the city or within a like distance, as measured along a public way
from any playground, school, church, hospital or places of public assembly;

The proposed driveway is located with 65 feet of Wermuth Road’s intersection with Westbrook
Street.

On January 19, 2016, the Public Works Director denied the permit based on Sec. 23-37(2)(b).
Although, by ordinance, the permit must be denied, Public Works Director Doug Howard has no
issues with the curb cut request.

| raise a concern about the type of activity proposed for this parcel and whether the distance is
an acceptable distance from a very busy Westbrook Street. The property is only 73-feet deep,
making a curb cut fall right adjacent to residential dwellings. The use being billed as an
automotive repair facility is a special exception use allowed under current zoning; however, the
property is also slated to be the home of Yaz's towing company and vehicle impound yard. Both
of these uses are again allowed as special exception uses within the zoning district. This facility
will be a 24-hour facility, and | question the compatibility of this type of use and these types of



vehicles on this residential side street and whether 65-feet from an intersection is an acceptable
distance for this type of an operation.

Police Chief Ed Googins offers the following concerns on the curb cut waiver request:

Jim,

| would like to offer my comments in regards to the curb cut waiver
request for the property at 600 Westbrook Street. This property is at
the intersection of Westbrook Street and Wermuth Road with the
curb cut request being on Wermuth.

Wermuth Road is a narrow residential street with no sidewalks that
measures just 21 feet wide from curb to curb. Presently the west
side of the street closest to Westbrook Street does not have any
curbing. On the other hand, Westbrook Street does have sidewalks
which forces pedestrians to leave the sidewalk and walk on the side
of the street as they go down Wermuth Road. | am very concerned
that this curb cut for commercial purposes, so close to the
intersection and on a residential street entering into congested
Redbank Village, will create conditions that will be very unsafe for
pedestrians.

Redbank Village is an active and very family oriented community with
many children that walk and play in the area. Wermuth Road is also
an established route to the only neighborhood store within the
complex which is right around the corner on Westbrook Street.

| appreciate your advising the City Council of my concerns as they
consider this waiver request.

Ed Googins

Procedurally, Sec. 23-39 of the Code of Ordinances (copy attached) provides that the City
Council is “to act as administrative hearing tribunal on any such appeal and shall permit the
applicant the opportunity to be present and represented at such hearing, to be heard, to present
evidence and to cross-examine any witnesses.” Unlike the recent towing business license
suspension hearing that the City Council conducted, there has not been any sort of evidentiary
hearing held on this matter by the Public Works Director or other City staff person. This means
that the City Council is conducting a “de novo” hearing and may receive any oral or
documentary evidence, but it may exclude irrelevant or unduly repetitious evidence. The City
Council sits in a quasi-judicial capacity in hearing and deciding the appeal.

The Corporation Counsel will be present to assist the City Council with the conduct of the
hearing, and she provided an overview of the process as follows:

(1)  Mayor opens hearing.

(2) Mayor asks Council to waive the 5 minute time limit on speakers to allow Yaz
Towing and the Public Works Director to make their presentations and present
their witnesses [motion, second, vote required].



(8)

(9)
(10)

(11)

Yaz Towing makes its presentation, including any witnesses or submission of
documentary evidence.

Questions from the City Council of Yaz Towing.

Public Works Director makes his presentation, including any witnesses or
submission of documentary evidence.

Questions from the City Council of Public Works Director.

Yaz Towing may cross-examine any Public Works Director withess(es) and may
offer rebuttal testimony or documents.

Public comment allowed unless Council votes to suspend Rule 19(a) by 2/3 vote
of the members present.

Questions from the City Council of any witness.

Mayor seeks a motion to close the public hearing and to deliberate on the matter
[motion, second, vote required]. Once the public hearing is closed, no further
questions of any witnesses are allowed without the formality of re-opening the
public hearing.

Councilors deliberate and decide whether there has been “a showing of hardship
by the applicant” and whether to grant or deny the curb cut permit.

Again, in deciding whether to grant or deny the permit, Sec. 23-39 simply provides that there
must be “a showing of hardship by the applicant.”

The proposed Council order has been drafted in the affirmative, i.e., as if the curb cut permit is
granted, but the Corporation Counsel can assist in drafting any necessary amendments to the
proposed order if the Council decides, once it has heard all the evidence, that it wants to do
something different.

Last week City staff received a petition from the SoPo Westend Neighborhood Association
expressing concern with the project. We have included the petition within the packet.

Requested Action:

This item is in order for City Council consideration.

City Manager L/




SOUTH PORTLAND CODE OF ORDINANCES

Chapter 23

STREETS AND SIDEWALKS¥*

Sec. 23-39. Appeal of denial to the city council.

The director of public works shall, where applicable, give the permit
applicant written notice of denial stating the reasons therefor. Any applicant for
a permit required by section 23-35 who is aggrieved by the denial of such permit by
the director of public works shall be afforded the right to appeal such denial to
the city council. The city council shall act as administrative hearing tribunal on
any such appeal and shall permit the applicant the opportunity to be present and
represented at such hearing, to be heard, to present evidence and to cross-examine
any witnesses. The city council shall, upon a showing of hardship by the applicant,
grant such permit or additional permits as they, in their sole discretion, deem
just and proper. No such appeal shall be in order for hearing until the applicant
shall have provided the council with the following:

(a) The results of a traffic count measuring the flow of traffic on the street
into which access will be gained by means of the entrance or exit driveway or
curb cut in question; and

(b) A plot plan, drawn to scale, showing all of the features enumerated below:

(1) Location and boundaries of the land to be served by the proposed
entrance or exit,

(2) Location and dimensions of all public and private ways (drawn to scale
and identified by name) within three hundred (300) feet distance of the
land in question,

(3) Location and identification of any and all traffic-control signs and
devices within three hundred (300) feet of the proposed entrance or
exit driveway,

(4) Location of all street lights within the area of the plot plan,

(5) Indication of slope or grade of all public and private ways included on
the plot plan,

(6) Location of any bus stops, parking restrictions, driveways, railroad
tracks and crossings; location of utility poles; location of sidewalks
and pedestrian crosswalks and any traffic channelization,

(7) Identification of the land use of all adjacent parcels of land to the
land in question, and

(8) The applicant shall request of the traffic engineer a statement as to
pedestrian traffic 1in the area of the proposed entrance or exit
driveway and also a statement of accident frequency on the public way
within three hundred (300) feet of the proposed entrance or exit



driveway. This information shall be written onto the plot plan.

(Ord. No. 2-73, 1-15-73; Ord. No. 20-73, 7-16-73)
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Neighborlhood Association

April 28, 2016

Dear Jim Gailey and Members of
South Portland City Council:

The South Portland West End Neighborhood Association (SPWENA), representing a large
number of residents, would like to eXpress our concern over the proposed development of 600
Westbrook Street (corner of Westbrook and Wermuth Streets) by Yaz Automotive and Towing.
As you may know, we, in partnership with the City, The Opportunity Alliance, and a number of
local businesses and faith communities have been working over the past couple of years to
revitalize this great neighborhood - to create a community where everyone who lives and
works here feels proud to be a West Ender. The proposal to convert this green space into a tow
lot goes directly against the vision for the neighborhood we have been working so hard to
develop and implement. We are excited about the development that has started and the
direction the neighborhood is moving in. We welcome new businesses coming in. And yet, we
all have concerns about this particular proposal and how it will counteract so much of the work
that has already taken place.

A number of us attended the Council meeting on Monday evening April 4 to speak about this
topic but the agenda item was postponed to another date. We would love to be included in the
process moving forward so that we may share the concerns of our neighbors, families and
friends in the West End and ensure that they have a voice in throughout this process.

Sincerely,

Jennifer Lessard
On behalf of SPWENA

Enc: Signatures of
Concerned Neighbors

50 Lydia Lane South Portland, Maine 04106
SPWENA@Y ahoo.com



SO PO WEST END SUPPORT i SIGNATUIRE SHEET

SOPO  ADDRESS :__ "__' ~ PHONE 0Pf71l7a'ﬂ

= e —

i I\Wabk
5? 206 QoZL//ﬁ( 2%, j

DParren wew# e B wy

q. Rollins o,
5/93 uksizémaK .

696 u/egffom [zsd“

3\ You| \r\s@a\/ o F l '
N Sealy e |
e uelé’;ﬁ ER
' rmm,’ ISP _
: EANN: Ne= Bo /VO!//?N JOSF@:} N

eﬁ_ som eyCirefe
W Lffa%m %c?ﬂﬁuﬁﬁ%f

9| ﬂ e Oulho 7 ae 75%\%%{4 o

PlLwdd Dadin, b Sshreg e L




\
SOPO  WESTEND SUPPORT SIGNATUIRE SHEET
FIRST LAST SOPO  ADDRESS . PHONE g/aiﬁgﬂj
NAME NAME —_— )

quwx )QJ\}DY\}?’W | B
th«:g /7/ m.&:—« ‘ ' :

/q_/‘ib él/jit__,;,icst\ : R
11 YD M
2 mﬂ[lam_ﬁ\ Frmo?ﬁ’ .
/3): Coparon, W | Son R

14 Aivnpin Jud! S L
1800 Costnits”  Soedlask .

/v @M‘i‘;& < ?W%
/Z.fgétz:f/ 5 ,%ﬁ'____jﬁ wisX o St -
/?J._%Q_@, A

/9. D&U_LA Amé&b 5‘13 Wesébraof_ St
2| '

A
Z-
3.
4
51~
Al
71
&
%A

Q

§




SOPO  |WESTEND | SUPPORT | SIGNATU(RE ISHEET | ,'
| | - I | L
FIRST | LAST ; SOPO ADDRESS | |PHONE |
NAME |, [NAME | | | i SN
BB e
o . l | | e ]
2 (’/ﬂ(ﬁﬂff Kasec 'f L #i,iﬁfi,,"fl’f , f
v , N j R
3 4ol len | feddso | | v {ﬂ; Colli- ;. —
e ‘ | | | w o) f ﬁ [
4.1 Mokamne o IJ | _sas| | |
) | | e N
Ty S — hionn -
| | SGe, = | i
bl-Nanike  VARNG AT Lela U wWeAmwiffy | | !
7|1 Lgan B B0t @ BNV iy 1
g _L’/ Yoo 3’/0VD\ B 582 Wecthr /eu/ _cj;jp_
. Aln | @aoa | 17 €lo \kfj\fl‘) 24}
VISR TR T Ry }
Y (T SN | ‘ ) |
19 Bllae!  Tudn ; — %% Neytrmes oo |
1 j:}gsmia {qu\\ f — % ‘e | (e |
12| Clarivtian & G l[ 7 gy TN {; L
it R S (S N ST S e i — 1
/3 i__kd\_)\p, oA \)M-Q,ri k - v 2 ! e o
/# . - f___ R g ..._{ - < ) ['__ﬁ__
S ol i o |
g E————— f
— i
/7). | | | | | |
. | ] , |
e
. i N
g —— |
. | |
20 |- | ]J
: |
2 | i | | |
. | | |
| | | f |




SOPO  WESTEND 'SUPPORT SIGNATUIRE ~ SHEET

FRST . LAST . SOPO  ADDRESS . PHONE .
NAME 'NAME :

a 'B@%\g\m'n __ jkonnm&/ 272 b@p ° T
2- M\\Q\J\ f%mwcr\ -/ ag\(‘&mmm@d =
S [ Brrdein B~ 22 Conon Rd
%”ﬂﬂrw CLEON 990 ;4{(9;/(26‘1
\5 fdem/u //ﬁva)afyi_. o /92 5 MM ?Q/
an d{mi‘@( ‘YM(@( et amn@w KCL

\'F' P\i—"a m Elu—i—[@r IJ Cﬂnhﬁn r(‘} . - B
. 4%5 Famem ,0254 Cpl n /ce/ﬁ/ he. S -Wé«‘»J |
|

3

?’ %J}ﬂ&% H;{Lbom 9 C\ Co\l\/\ Vheld o \mmé;
() avest  riarbinn — ?/ Loliw Hls -Rbé[! =
/Moy Davis  bd CoaYelly 04

R D.Js} Pfrgao ‘IL 63 (0/:4 kE//‘/ED 5) fﬂdz[mf‘ .
BLVET THAIH 79 prveRzau CIR. (naﬂ;/ﬁzi

/4/4‘:'3@55&&& V\eezf_:(_'____ ; TTRY Co\\m Melly Ry 3
/ST g ML a5 Coln ely™ .
b1 Qhar\e%immm ey Cm\m\ &4

= f\U*:’J thmn""“ /q r*dvmrm 20]

(7- MA%MA Wﬁ 2 Cﬁnt\mm




SO PO WEST END

FIRST AT

=

AME

D oD
Deratd  Uamlin

'SUPPORT SIGNATUIRE  SHEET

Bincbhweo
Slenhety g
U4 noehrihicCirele
B 7(5.):-5-&

SOPO  ADDRESS . PHONE .

]




SOPO  WESTEND ' SUPPORT  SIGNATUIRE SHEET

FIRST . LAST _EQE;  .ADDRESS . PHONE
NAME  NAME L .

QUL Q RQ%R\G\)&Z \m\mmwexm IR e
S L Rkl eue T (g WANWRGRT URUE WD

E\:«\\\_m &%@%\\Q\&z e n n EW .

Q‘?l\v\sm - . \:\),\\\ \-‘vtm o ?‘..‘5 \P* Y\\—M\NS\- 3 o
S

G.Dra\.u.?n, P N R Yo ¥ Go WAn! \\)O\Vu_ St
Susan  Wintkemore QOPrn‘l‘ ne St 5“{3




SOPO  WESTEND

FIRST
NAME 5
Ml
L S0Ama,
- Pat

. pLLeT
ﬁody_

 NAME

LAST

P

Cuuriex

 SUPPORT SIGNATUIRE

SHEET

SOPO  ADDRESS .

| Thonhouze &
27 Powds Raasl

Cwrr) e n ‘3%;‘231;1/@/’3 Ko o

L BLACAT
_Bum 5/“ R

S0 L£rBERTT Ln
i :

PHONE




SOPO  WESTEND - SUPPORT SIGNATUIRE  SHEET

FIRST _  IAST _ SOPO  ADDRESS . PHONE
NAME NAME |

Da/r\r“gm W&ué”#‘/’”“’f W‘/'

D@M Ji ox,ugLﬁ"“r’ﬁ“’%/i%
UU‘HW/ ‘DT)‘Q[

Ol ok




SOPO  WESTEND _SUPPORT SIGNATUIRE  SHEET

FIRST . lasT

NAME NAME

eeky o Dk G

SOPO  ADDRESS _

- -




SEEAGH)

January 20, 2016
15461

James Gailey, City Manager
City of South Portland

25 Cottage Road

South Portland, ME 04106

Special Exception & Site Plan Application — Yaz Automotive Repair & Towing
600 Westbrook Street, Tax Map 50, Lot 74-B

Dear Jim:

Sebago Technics, Inc. is currently preparing a Special Exception & Site Plan Application for a proposed
768 square foot building containing two-stories at 600 Westbrook Street. The first floor of the building
is proposed as an automotive repair facility and the second floor as an apartment. A fenced, gravel
storage area is also proposed behind the building for storing vehicles associated with the applicant’s
automotive repair and towing business. As shown on the enclosed Existing Conditions Plan, the site is
located on the corner of Westbrook Street and Wermuth Road and the only existing vehicular access is
through the abutting property. As shown on the enclosed Site Plan, a new driveway is proposed to
service the proposed facility from Wermuth Road.

From our conversations with City Staff and in accordance with Ordinance Section 23-37(2), we
understand that a request to approve any new driveway serving a commercial use located within 200
feet of a roadway intersection must be submitted to the Public Works Director. Additionally, by
Ordinance, the Director must deny this request allowing the applicant to petition the City Council for
their approval consideration of the proposed driveway. Enclosed please find the denial of the proposed
driveway from the Public Works Director, Doug Howard, dated January 19, 2015. We respectfully
request that you review the enclosed information and to please place us on the next available Council
agenda for consideration.

Thank you for your attention to this matter. If you have any questions or need additional information,
please contact me.

Sincerely,

SEBAGO TECHNICS, INC.

S MEL

Shawn M. Frank, P.E.
Senior Project Manager

SMF/llg
Enc.
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~ _ Public Works

City of
OULN NS
Doug Howard
O,’/l- n Director of Public Works
Phone: 207-767-7635

Fax: 207-767-7636

To: Shawn Frank, PE Senior Project Manager Sebago Technics
From: Doug Howard, Director of Public Works

Subject: Curb Cut for 600 Westbrook St.

Date: January 19, 2016

Dear Shawn,

I have reviewed the request for a curb cut for the lot at 600 Westbrook St. The curb cut is within 200
feet of an intersecting street. This does not meet the requirement of the ordinance therefore I am denying
the application for the curb cut. This denial may be brought forth to the City Council for approval.

Respectfully,
Doug Howard

Director of Public Works

42 O’Neil Street, South Portland, ME 04106 Phone (207) 767-7635 Fax (207) 767-7636



District One
CLAUDE V. Z. MORGAN

District Two
PATRICIA A. SMITH

District Three
EBEN C. ROSE

District Four
LINDA C. COHEN

District Five
BRrRAD Fox

At Large
MAXINE R. BEECHER

At Large
THOMAS E. BLAKE

CITY OF SOUTH PORTLAND

THOMAS E. BLAKE

Mayor
JAMES H. GAILEY
City Manager
EMmILY F. CARRINGTON
City Clerk Jensen Baird Gardner & Henry

IN CITY COUNCIL

ORDER #126-15/16

WHEREAS, the South Portland Code of Ordinances Sec. 23-35
provides that no curb cuts may be constructed from private property to any
public way without a permit from the Director of Public Works; and

WHEREAS, Code of Ordinances Sec. 23-37(2)(b) prohibits a
commercial driveway or curb cut within 200 feet from intersections; and

WHEREAS, Sebago Technics, on behalf of the Yaz Automotive Repair
& Towing, has demonstrated that this limitation would result in a hardship
pertaining to the proposed improvements to the Yaz Automotive Repair &
Towing property.

NOW, THEREFORE, pursuant to Code of Ordinances Sec. 23-39, and
based upon the showing of hardship made by Sebago Technics, on behalf
of the Yaz Automotive Repair & Towing, the City Council hereby orders
that Sebago Technics, on behalf of the Yaz Automotive Repair & Towing,
be granted a permit to locate a curb cut on Wermuth Road in conjunction
with proposed improvements to the Yaz Automotive Repair & Towing

property.

Fiscal Note: Less than $1,000

Dated: April 4, 2016

P.O. Box 9422 ¢ South Portland, ME 04116-9422
Telephone (207) 767-3201 e Fax (207) 767-7620

SALLY J. DAGGETT
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