
 
City Council Workshop Agenda Item #1 
 
May 23, 2016 Non-conforming Building Lots 
  
 
 
The City Council has expressed a desire to look at the policy around the construction of 
homes on non-conforming building lots throughout the community.  Since the early 1990’s 
the City has allowed the construction of homes on 5,000 SF grandfathered lots of record.  
In 2007, the Ordinance was amended to allow for sub-5,000 SF lots to be built on 
contingent upon approval by the Planning Board.  Periodically the City Council hears of 
complaints around the construction of homes on these non-conforming house lots. 
 
Planning & Development staff have spent a considerable amount of time researching and 
providing the City Council information on the 102 parcels under 10,000 SF that have been 
built on since 2007.  Of the 102 parcels, 22 parcels were under the 5,000 SF threshold and 
required either Planning Board or Board of Appeal approval. 
 
Planning & Development staff will present the item and be available for questions on 
Monday evening. 
 
 
     
 
 
 
 
                                                                       ___________________________ 
         City Manager 
 

 

 

 

 



 

 

Planning & Development Tex Haeuser 
Department Planning Director 
  

 
 To: James H. Gailey, City Manager 
  City Council Members 
 From: Tex Haeuser, Planning Director 
 Cc: Patricia Doucette, Deputy Planning & Development Director and Code Enforcement Officer 
  Sally J. Daggett, Esq. 
 Date: May 18, 2016 
 Re: Policies Related to the Treatment of Single-Family Residential Parcels that are 

Nonconforming with Respect to Lot Size 

 
 
Introduction 

South Portland has a relatively long history, and since its original settlement there has been a 
wide variation in both the size of lots created for single-family homes and in the policies 
regarding how to treat lots smaller than the zoning minimum lot size requirements.  This memo 
will attempt to review some of these changes in zoning policy, look at the current situation, and 
make a few recommendations for improvements.  The general staff recommendation is that we 
maintain the current policy structure but make several changes. 
 
Previous Nonconforming Lot Size Provisions 

South Portland has had varying rules for nonconforming lots.  Initially there were no 
nonconforming lots.  Then, when zoning and minimum lot sizes were adopted and 
nonconforming lots were created, the rule was that abutting nonconforming undersized lots in 
the same ownership needed to be treated as if they were merged.  As an example, if a person 
owned two vacant lots side by side, and they each were less than the minimum lot size but 
when added together would meet the minimum lot size standard, the two lots needed to be 
considered combined and only one home could be constructed.  (However, if the lots were part 
of a Planning Board approved subdivision, they would not be considered merged.) 
 
In the mid-1970’s the nonconformance regulations were changed so that unimproved legally 
recorded lots of record could be built on depending on the lot size and the date the lot was 
created: 
 

 Lots recorded prior to 1943 in the Residential AA, A, G, and RF zones could be built on 
(with a single-family home) if they were at least 5,000 sq. ft. in area and had a minimum 
of 50’ of street frontage. 

 Lots recorded between 1943 and 1963 in the AA and RF zones had to be at least 7,500 
sq. ft. with 75’ of frontage; and lots in the A and G zones again could be 5,000 sq. ft. or 
more and have at least 50’ of frontage. 
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 Lots recorded between 1963 and 1971 in the AA zone had to be at least 10,000 sq. ft. 
and have a minimum of 100’ of frontage; in the A and G zones it was 7,500 sq. ft. with 
75’ of frontage; and in the RF the requirement was 30,000 sq. ft. with 150’ of frontage. 

 Lots recorded between 1971 and 1973 in the Residential A district needed to be a 
minimum of 12,500 sq. ft. in area with 75’ of street frontage. 

 
In 1990 the City Council amended the nonconformance provisions to create an exception to 
the merger clause to allow undersized lots in the four residential zones (AA, A, G, RF) to be 
used for single family residences if certain conditions were met.  These conditions were: 

 It had to be for a single-family detached dwelling. 

 There was a height limit of 28 feet. 

 Building coverage could not exceed 25% of the lot. 

 Each building had to comply with the setbacks of the zoning district in which it was 
located, except that in the G zone the principal building could comply with the A zone 
side yard setback requirement or be a minimum of 12 feet from any existing principal 
building on an abutting lot, whichever was greater. 

 Each building had to comply with the space and bulk regulations of the zoning district in 
which the lot was located not otherwise established by the subsection. 

 The principal building had to be connected to a public sewer system. 

 The lot had to have frontage on a City-accepted street. 

 Building plans had to include pre- and post-construction grading contours and a 
description of stormwater drainage plans approved by the City Engineer and Building 
Inspector as satisfactory to prevent soil erosion and stormwater runoff onto public and 
private property. 

 
As time went on after the enactment of these rules it became evident that contradictions in the 
way the Zoning Ordinance was written, as well as property takings legal concerns, were 
allowing owners of lots that did not meet the size limits to go to the Board of Appeals to 
request lot size variances.  The Board of Appeals did grant such variances in approximately 
half of the cases.  This undermined the credibility of the Zoning Ordinance, and, as the Board 
of Appeals did not have any ability to require design standards, the end result was the 
construction of a number of homes that were incompatible with the surrounding neighborhood.   
This gave rise to a certain amount of community concern and consequently was brought to the 
attention of a group working at that time on a number of zoning changes—the Zoning 
Improvements Committee. 
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The Zoning Improvements Committee included: 

 Councilor Maxine Beecher, 
Chairwoman 

 Michael Eastman 
 Ralph Sama 
 Michael Vaillancourt 
 Barbara Dee 
 Rob Schreiber 
 William Arnold 

 Gerard Jalbert 
 Tex Haeuser, Planning Director 
 Pat Doucette, Code Enforcement 

Officer 
 Pat Cloutier, Water Resource 

Protection Director 
 Mark Eyerman, Consultant 

 
The recommendations brought forward by the Committee, which the City Council adopted on 
10/1/07, included a variety of changes to the Nonconformance article in the Zoning Ordinance.  
One of these deals with how porches, decks, and similar building parts that encroach into a 
setback may be improved.  Another adds limits for the voluntary tear-down and reconstruction 
of a nonconforming building.  There are a number of other similar changes.  But the 
Committee’s work also included provisions revising the merger and de-merger of non-
conforming lots.  It essentially did away with tying minimum lot sizes to the period in which a lot 
was created and said that a lot of record with more than 5,000 sq. ft. and 50 feet of street 
frontage is considered to be a separate, developable lot that can be built on as long it 
conforms to the setback, coverage, height, and similar space and bulk requirements of the 
zone and a set of standards.  The standards to be met are the same as the previous ones 
listed above—e.g., 28’ building height, 25% lot coverage, etc.—except a more thorough 
Drainage Plan is spelled out and the treatment of lots in the Shoreland Zone and flood zones is 
set forth. 
 
The new (2007) provisions also state that the division of the lots shall conform to the original 
lot boundaries as described in a recorded deed or subdivision plan unless revised boundaries 
will make all of the lots less nonconforming with respect to the space and bulk regulations for 
the zoning district in which they are located. 
 
In addition, the new rules for unimproved lots of record allow a lot with less than 5,000 SF to 
be developed with the approval of the Planning Board based upon a mini-site plan process to 
demonstrate that the building will conform to the neighborhood.  In addition to a review of 
potential stormwater runoff impacts, the Planning Board evaluates applications based on any 
predominant pattern in the neighborhood relative to:  the relationship of the principal building to 
the street; width of buildings in relation to width of lots; roof style and orientation; building 
height and number of stories; appearance of the wall of the building facing the street; and 
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exterior building materials.  There also is a requirement 25% of the area of the lot must be 
landscaped open space. 
 
Experience with the 2007 Provisions 

An inventory of the single-family homes built on lots less than the minimum lot size for the 
zoning district in which the lot is located1 came up with approximately 120 such homes having 
been built in South Portland since the current nonconformance provisions went into effect in 
2007 (there are 102 properties in the previously distributed binders as we did not include lots 
10,000 sq. ft. or larger).  Of these, 19 were on lots less than 5,000 sq. ft. in area and 
succeeded in obtaining Planning Board approval.  Three other sub-5,000 sq. ft. lot homes were 
built but did not go to the Planning Board because they had obtained Board of Appeals 
variances prior to enactment of the 2007 provisions.  A number of other applicants for sub-
5,000 sq. ft. lot homes withdrew their requests when staff could not support their projects due 
to water conditions, lack of street frontage, or other difficulties. 
 
Some general observations about the homes built on nonconforming lots based on compiling 
the inventory include: 

 In looking at the location maps, the size of the lots do not appear to be substantially 
different than those around them in the neighborhood.  This in part is due to the fact that 
the minimum lot sizes imposed on the existing neighborhoods in the eastern part of the 
City in the 1960’s, and still in place today, are substantially larger than the average 
existing lot sizes. 

 The value of the homes appear to range from fairly modest, mostly on the smaller lots, 
to a number of relatively expensive properties. 

 
That being said, there have been a number of issues with the 2007 provisions, such as: 

 Some residents wonder why the careful scrutiny that gets applied to sub-5,000 sq. ft. 
lots—as a function of going through Planning Board review, having a Planning Board 
hearing, and having to meet neighborhood compatibility design standards—isn’t also 
applied to the nonconforming lots 5,000 sq. ft. and larger. 

 There have been some drainage problems.  Early experience with the sub-5,000 sq. ft. 
lots showed that extra care was needed in areas without separated storm sewers.  
Residents’ drainage systems are not allowed to connect directly to combined sewer 
lines, so if something goes wrong, like the foundation tapping into a high water table 
causing a sump pump to run constantly, it’s difficult to accommodate the water all on-
site.  Staff and the Planning Board have made adjustments as a result.  One builder, for 
example, was required to extend a storm line a fair distance to the home site. 

                                                 
1 Current minimum lot sizes:  AA = 20,000 sq. ft; A = 12,500 sq. ft; and G = 7,500 sq. ft. 
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 While homes on nonconforming lots of any size are required to meet the setbacks of the 
pertinent zones, there is no provision, except in the G zone, for maintaining a minimum 
distance from a home on an abutting lot.  In some non-Planning Board review cases this 
has resulted in the new building being uncomfortably close to an existing home. 

 
Staff Recommendations 

In general, allowing infill, small-lot residential development, if done with appropriate limits, is 
part of South Portland’s leadership in promoting smart growth and sustainability.  By 
accommodating home development in the City with existing streets and other infrastructure 
and impervious surfaces, a certain amount of land in outlying communities is left undeveloped 
(longer) and people are creating less greenhouse gas emissions by driving shorter trips, 
having fewer new roads built, and so on.  Other reasons, like providing a niche in the housing 
market, ensuring an influx of younger families, and enhancing the tax base can also be 
considered.  In a recent Portland Press Herald op-ed piece, for example, a Stony Brook 
University professor makes an economic argument for increasing density in urban areas.  He 
says, 

But there is a general realization that local regulations can prevent cities from 
attaining their full potential.  For example, ...with too much regulation, cities 
fragment, disperse and sprawl into units that are too small to be economically 
efficient.  ...land use obstructionism by NIMBY’s...is probably keeping America’s 
flagship cities from realizing their true potential. ... So if the U.S, is going to 
jump-start an era of infill—a new frontier of urban productivity—government 
needs to do several things.  First, federal and state governments should roll 
back overly restrictive land-use regulations. ... [Noah Smith, PPH 5/8/16] 
 

Note that the Comprehensive Plan goes so far as to recommend that not only should recorded 
lots of record be allowed to be developed with single-family homes, but that the minimum lot 
sizes in the residential neighborhoods should be decreased from the quarter-acre and half-
acre minimum lot sizes to lot sizes based on taking an average of the sizes of the lots in the 
neighborhood.  This would turn many lots that currently are nonconforming with respect to lot 
size into conforming lots, and it would give owners of larger lots—lots that were created larger 
to begin with--the same ability to split off and sell a lot as their neighbors who are able to do so 
by demerging smaller unimproved abutting lots. 
 
In conclusion, while generally supporting the existing policies for allowing lots less than the 
minimum lot size to be improved with single-family homes, the Planning, Code, and Legal staff 
members do recommend several changes: 

1. Extend the requirements for Planning Board review to all single-family homes on lots 
less than 10,000 sq. ft. in the A and AA zoning districts and to those on lots less than 
7,500 sq. ft. in the G district.  This will bring greater scrutiny to bear on stormwater 
runoff, compatibility with the surrounding neighborhood, and similar matters.  It also will 
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ensure that residents in the neighborhood get a chance to come to a public hearing to 
air their views and help educate the Board about the neighborhood. 

2. Prohibit homes being proposed for nonconforming lots in combined sewer areas from 
having basements.  As described above, the safety valve of tying into the City’s 
stormwater system doesn’t exist in combined sewer areas, so preventing homes in 
these areas from needing sump pumps that potentially could tap into the water table 
can be accomplished by having the homes be built on slabs without basements. 
Alternatively, allow basements but require soil investigations of sufficient thoroughness 
as to provide overwhelming evidence that the foundation will remain above the water 
table. 

3. Add the 12’ minimum distance between new and existing principal buildings that 
currently applies in the G zone to the A and AA zones as well. 

4. In cases where the owner of an existing house creates an abutting house lot by 
adjusting lot lines so that the lots are less nonconforming than before, require that the 
existing house lot property, if less than the minimum lot size, be included in the Planning 
Board review and that it meet all the setbacks of the zoning district. 

5. Relative to the standard carried over from 1990 that requires homes built on recorded 
lots less than the minimum lot size to meet the space and bulk requirements of the zone 
in which the property is located, confirm that residential density is exempt from these 
requirements. 

 
Thank you for your consideration of these proposals. 
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